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PREFACE

The Legislative Research Commission, established by Article 68 of Chapter 120 of the

General Statutes, is the general purpose study group in the Legislative Branch of State

Government. The Commission is cochaired by the Speaker of the House and the President Pro

Tempore of the Senate and has five additional members appointed from each house of the

General Assembly. Among the Commission's duties is that of making or causing to be made,

upon the direction of the General Assembly, "such studies of and investigations into

governmental agencies and institutions and matters of public policy as will aid the General

Assembly in performing its duties in the most effrcient and effective manner" (G.S. 120-

30.17(l).

The Legislative Research Commission, prompted by actions dtring the 1998 Session and 1999

Sessions, has undertaken sfudies of numerous subjects. These studies were grouped into broad

categories and each member of the Commission was given responsibility for one category of

study. The Cochairs of the Legislative Research Commission, under the authority of G.S. 120-

30.10(b) and (c), appointed committees consisting of members of the General Assembly and the

public to conduct the studies. Cochairs, one from each house of the General Assembly, were

designated for each committee.

The study of telephone solicitation was authorized by Section 2.1 (8)O) of Chapter 395 of the

1999 Session Laws (Regular Session, 1999). Part II of Chapter 395 allows for studies authorized

by that Part for the Legislative Research Commission to consider HB Bill 1080 in deterrrining

the nature, scope and aspects of the study. HB 1080 is entitled "A).1 ACT TO ALLOW

CONSUMERS TO BE PLACED ON A LIST OF RESIDENTIAL TELEPHONE

SUBSCRIBERS WHO OBJECT TO TELEPHONE SOLICITATIONS AND PROFtrBITING

TELEPHONE SOLICITORS FROM MAKING CALLS TO PERSONS ON THAT LIST''.

Section I of HB Bill 1080 reads in part: "The rights to privacy and commercial speech can be

balanced in a way that accommodates both the privacy of individuals and legitimate

telemarketing practices". SB 2221 was also introduced during the 1999 Regular Session to



accomplish a similar purpose. The relevant portions of Chapter 395, HB Bill 1080, and SB 221

are included in Appendix A.

The Legislative Research Commission authorized this study under authority of G.S. 120-

30.17(1) and grouped this study in its Govemment Regulatory Issues area under the direction of

Representative Wood. The Committee was chaired by Senator Weinstein and Representative

Allen. The firll membership of the Committee is listed in Appendix D of this report. A

committee notebook containing the committee minutes and all information presented to the

committee will be filed in the Legislative Library by the end of the 1999-2000 biennium.



Committee Proceedings

Meeting on lVIartI 1, 20fi)

The Committee on Telephone Solicitation held its first meeting on Wednesday, March l,

2000. Ms. Esther Manheimer, Committee Counsel, explained House Bill 1080, innoduced

during the 1999 Regular Session by Representative Allen. HB 1080 would require the Secretary

of State to establish a list of residential telephone subscribers who do not wish to receive

telephone solicitations. The bill authorizes the Attorney General to investigate violations of the

provisions of the bill, which would prohibit solicitors from calling subscribers to the list, from

failing to identiff themselves, and from blocking caller ID. The Attorney General could impose

civil penalties of not more than $500 for each violation and may seek equitable relief to restrain

further violations.

Ms. Manheimer explained that the bill contains some problematic provisions. An

allowance for solicitors to demonstrate that they had implemented reasonable procedures to

avoid violations shows up in conflicting provisions, one making such a showing an affrmative

defense and the other establishing it as simply a factor to be considered by the court in

determining the amount of the civil penalty. Also, the bill provides that solicitors participating in

the Telephone Preference Service of the Direct Marketing Association @MA) are deemed to be

in compliance with the act. The DMA is a private entrty that compiles its own "do not call list"

for its members.

Ms. Manheimer concluded by observing that the bill appears to be a constitutionally-

permissible method of balancing the first amendment rights of telephone solicitors engaging in

commercial speech with the governmental interest of protecting citizens'privacy within their

own homes. However, there is some question as to whether a state has jurisdiction over
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interstate calls or calls originating from out-of-state. HB 1080 extends the State's jurisdiction

over entities "doing business in this State" and does not directly address the issue of "interstate"

calls. The jurisdiction issue might ultimately have to be litigated by the Attorney General. .

The next speaker was Philip A. Telfer, Special Deputy Attomey General. He began by

expressing the Attorney General's qupport for individuals' rights to control telephone calls to

their own homes. However, he felt that the General Assembly should be careful to ensure that

legislation aimed at addressing these privacy rights was meaningful and workable. He observed

that an exception in the bill that prevents consumers from stopping calls by persons with whom

they have a 
o'prior or existing business relationship" is overly broad and should be further

limited. He was also concemed about the alternative compliance provision for participation in

the DMA's Telephone Preference Service.

Mr. Telfer also urged the Committee to carefully consider the enforcement provisions in

the bill. He noted the need to frx the conflicting provisions that Committee counsel had pointed

out, and suggested that the bill might provide for a private right of action by consumers who

have been subjected to violations of the act. He concluded that since it would be unrealistic to

expect the Attorney General to be able to prosecute all violations, it would be a good idea to

empower citizens to pursue their own rights in court.

Ms. Sheila Pope, General Counsel to the Secretary of State, was the next speaker. She

told the Committee that the Secretary of State had reviewed the bill from an administrative

standpoint. Their primary concern was whether the Secretary of State has the personnel or

technological structure to administer the proposed program in an appropriate and effrcient way.

She noted that her of,Ece had investigated a means of automating registration by means of

an integrated computer telephone system that would allow citizens to register by the internet and

over the telephone. Funding would be needed for this, as well as for publicizing and educating



the public about the availability of the program. The estimated start-up cost was $400,000, but

Ms. Pope suggested that those funds could be paid back to the State as fees were collected from

consumers who signed up for the list and solicitors paid for access to the list.

The Committee next recognized Mr. Wade Hargrove, representing the Direct Marketing

Association. Mr. Hargrove noted the importance of direct marketing in providing citizens with

access to goods and services. He told the Committee that the industy represents $36.4 million in

sales in North Carolina and employs over 600,000 citizens.

Mr. Hargrove explained to the Committee that the DMA has instituted a Telephone

Preference Service through which consumers may have themselves placed on a "do not call" list.

There is no charge for placement on the list, but only a small percentage of consumers ever take

advantage of the service.

Mr. Hargrove expressed the opinion that the benefits of the proposed legislation did not

justiff the cost to taxpayers and suggested that there were less expensive and less intrusive ways

of achieving the goal. He suggested that rather than use State firnds to set up a new program in

State government, those fi.rnds might be used to make the public aware of the current means of

getting one's nzlme removed from telephone solicitation lists.

Mr. Hargrove also contended that there are legal impediments to adopting a State law

intended to regulate calls originating outside the State ofNorth Carolina. He stated that states

may not regulate interstate commerce, and that therefore he believed that a state law similar to

HB 1080 could only reach calls that originate and terminate within the state's borders. He also

noted that it might be diffrcult to assert jurisdiction over telemarketers located in another state.

Mr. Hargrove noted the existence of two separate federal laws regulated by the Federal

Communications Commission and the Federal Trade Commission tha! respectively, require

solicitors to maintain "do not call" lists and prohibit them from calling persons who have asked



to be placed on those lists. He suggested that the problem HB 1080 was designed to alleviate

might be best addressed by better informing the public of its rights under the existing federal law

and by educating consumers about the DMA's Telephone Preference Service. He also noted that

it might be worthwhile to consider a state law that tacked the federal laws requiring solicitors to

maintain "do not call" lists, since he felt it was unclear whether the federal laws apply to

intastate calls. (A sunmary of the federal laws and the Telephone Preference Service is

contained in Appendix C).

The next speaker was Mr. Richard Carlton, representing the Securities Indwty

Association. Mr. Carlton thought it was just as important to consider ttre rights of those

consumers who do want to receive telephone solicitations as those of the citizens who do not. He

also thought it was important to maintain consistency with the federal scheme for regulating

telephone solicitation.

Mr. John Policastro, representing AT&T, was the next speaker. He also believed that the

federal approach was the appropriate one, and noted that AT&T cooperated with the DMA in the

maintenance and use of its industry-wide list.

Next, Mr. Sean Dail, Committee Counsel, reviewed the regulation of telephone

solicitation in other states. He noted that North Carolina already has laws that address abuse and

deception over.the telephone and that are aimed at preventing fraudulent telemarketing.

However, the State does not currently have legislation that prohibits or regulates the making of

telephone solicitation calls in an effort to address privacy issues.

Mr. Dail reviewed the federal laws , and then observed that several states, such as

Georgi4 have passed state laws similar to HB 1080 that allow consumers to elect to be placed on

state-maintained "do not call" lists and impose penalties on telemarketers who call them against

their wishes. The cost of maintaining these lists comes from fees charged to consumers for



inclusion on the lists, from fees charged to solicitors for access to the lists, or from a combination

of the two. Other states have more closely followed the federal model by requiring each

telemarketer to maintain its own list and giving consumers the right to request placement on that

list.

Many states also restrict the hours within which telephone solicitations may be made (as

does the federal law, which resticts calls to between the hours of 8 a.m. and 9 p.m.). Finally,

New Jersey is one of several states that statutorily require every telephone company providing

service in that state to enclose at least annually a notice informing its customers of the methods

for having their names removed from solicitation lists. The New Jersey statute also requires that

information to be printed in a prominent place in every telephone directory.

Meeting on March 23,2000

At its second meeting, the Committee first heard from Ms. Susan Stewart, a resident of

Greensboro who related her experiences in trying to reduce the number oftelemarketing calls to

her home. She had maintained a file documenting these efforts for more than two years, but

stated that she was very dissatisfied with the results. In 1998, she began telling telemarketers

that she did not accept telephone solicitations and asked to be removed from their catling lists.

After reading that consumers should contact the FCC about callers who did not abide by their

"do-not-call" requests, she began to try and keep records of the calls. However, she discovered

that telemarketers would often not provide her with the information necessary to identifu the

entity responsible for the call.

On the advice of her telephone company, she wrote to the DMA's Telephone Preference

Service requesting inclusion on its do-not-call list, and also contacted the FCC, all her credit card

companies, the ITC Marketing G'roup, and her credit bureau. This effort resulted in a noticeable



reduction in solicitations by early l999,and she remained relatively free from unwanted calls for

six to eight months. But the frequency of calls soon increased, and she had recently contacted

the FCC for a second time and sent a second written request to the Telephone Preference

Service.

Ms. Stewart expressed the hope that the Committee would pursue legislation that would

make telemarketers accountable for their behavior. She felt stongly that telephone customers

should be able to choose permanent or at least long-lasting "do-not-call" status.

Next, Ms. Esther Manheimer, Committee Counsel, reviewed Senate Bill22l,a second

bill introduced during the 1999 Regular Session to address the issue of telephone solicitation.

Both SB 221 and IIB 1080 have the same basic structure, but differ in several important respects.

SB 221 would require ttre Afforney General, rather than the Secretary of State, to maintain a "do

not call" list. SB 221 also provides for a private right of action by persons receiving more than

one solicitation within a twelve-month period from the same solicitor in violation of the act; this

private right would allow them to sue to enjoin the solicitor and collect up to $2,000 in damages.

Another significant diflerence is that SB 221 does not allow for alternative compliance for

solicitors through participation in the Direct Marketing Association.

At this point in the meeting, Representative Allen was recognized to propose a new

approach to the issue before the Committee. He explained that he had asked the staff to prepare

a draft bill that would provide a state version of the existing federal legislatiorl requiring each

telephone solicitor to remove residential subscribers from their contact lists when those

subscribers request to be removed, as opposed to the compiling of a single, state-maintained list.

The new approach would also include an effort to notifr consumers about the methods for

reducing telephone solicitations to their homes.



Representative Allen recognized Ms. Esther Manheimer to present the new draft to the

Committee. The proposed legislation would prohibit solicitors doing business in North Carolina

from calling any telephone number for which the subscriber has requested to be removed from

the solicitor's contact list. The bill would also require solicitors to identiff themselves and the

entity responsible for the call; require solicitors to ask the person called if he or she consented to

the solicitation; require solicitors to establish procedures to prevent further calls to those persons

requesting not to be called; restrict calling to the hours between 8 am and 9 p-; and prohibit

solicitors from blocking access to caller ID.

The proposed bill would authorize the Attorney General to investigate violations, impose

a civil penalty for violations, and seek equitable relief to restrain further violations. The bill

would also grant citizens with a private right of action to recover damages for violations of the

act.

In addition, the new draft includes language making it clear that North Carolina

recognizes the private right of action provided under federal law to consumers whose "do not

call" requests have been violated. At least some potential actions have reportedly been

disallowed in this State because there is currently no State law that specifically permits these

actions.

Finally, the proposed bill would direct the Utilities Commission to require telephone

companies to notiff their residential customers of the provisions of the new state law, of the

federal laws allowing consumers to object to receiving telephone solicitations, and of programs

like the Direct Marketing Associations' Telephone Preference Service. This would be

accomplished by enclosing that information, at least once a year, in telephone bills. The Utilities

Commission is also charged with ensuring that this information is published in a clear and

conspicuous manner in the consumer information pages of every phone directory.



Mr. Wade Hargrove, representing the Direct Marketing Association, wEts recognized, and

expressed the opinion that the new draft was a more appropriate response to the issue than the

other bills that the Committee had been considering. He did not find it to be overreaching like

the other bills, and it would not involve the significant expense to the State that the other bills

did.

Senator Robinson questioned the amount of the penalties provided for in the new bill; the

maximum recovery per violation by both the Attorney General and by private citizens was set at

$500. SenatorAllran questioned whether the language requiring solicitors to identi$ themselves

was as clear and as strong as it needed to be.

Mr. Philip Telfer, Special Deputy Attorney General, was recognized, and noted that the

new draft was an incremental fust step toward giving consumers some rights they do not

presently have. But he also questioned whether the maximum penalties in the bill were set high

enough, and had some suggestions for providing some consistency with existing consumer

protection legislation.

Representative Weiss asked whether it might be appropriate to make some provision for

allowing attorney fees to plaintiffs who sue successfully under the private right of action

provided in the new draft.

The Chairs directed Committee Counsel to work with the Attorney General's office to

address the concerns expressed by the Committee and to prepare a revised draft for the

Committee to consider at its next meeting.
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Meeting on April 13,2000

At its final meeting, the Committee approved a revised version of the draft legislation

discussed during the March 23 meeting and approved the contents of this report. The revisions

include a new section incorporating (1) legislative findings that were contained in both House

Bill 1080 and Senate Bill22l; (2) new language clariffing the requirement that a solicitor

provide identification when calling residential telephone subscribers; (3) revised language tying

the Attorney General's enforcement authority to the existing statutory language authorizing

enforcement of consumer protection laws; and (4) new language allowing for the recovery of

attorney fees.

Mr. Wade Hargrove, representing the Direct Marketing Association, requested that the

Committee consider an amendment that would allow persons making calls on behalf of

telephone solicitors to use fictitious rurmes so long as each fictitious rurme was traceable to only

one specific employee of the telephone solicitor. The Committee deferred making such a

revision to the bill, but the Cochairs promised to consider the proposal in handling the bills after

introduction.

A copy of the draft and a bill analysis are contained in Appendix B.
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FINDINGS

The Committee on Telephone Solicitation finds that the public interest requires the

establishment of a mechanism under which the citizens of North Carolina can decide whether or

not they wish to receive telemarketing calls in their homes. The Committee further finds that the

rights to privacy and to commercial speech can be balanced in a way that accommodates both the

privacy of individuals and legitimate telemarketing practices.

RECOMMEITDATIONS

The Committee on Telephone Solicitation recommends that the General Assembly enact the

bill found in Appendix B, which would (l) require telephone solicitors doing business in this

State to identifu themselves when they call, and inquire at the beginning of the call whether the

person called consents to the solicitation; (2) require telephone solicitors doing business in this

State to remove residential telephone subscribers from their contact lists when those subscribers

request to be removed; (3) limit telephone solicitations in this State to the hotrs of 8 a.m. to 9

p.m.; (4) prohibit telephone solicitors from blocking the transmission of Caller ID; and (5) direct

the Utilities Commission to require local carriers to notifu their residential subscribers of this

new State law, of the federal laws pertaining to telephone solicitation, and of private industry

progmms allowing consumers to be placed on "do not call" lists. The notification would be

placed at least once a year in all telephone bills sent to residential subscribers and conspicuously

published in all telephone books.

The proposed legislation is found in Appendix B and is followed by an explanation.
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APPENDIX A

CHAPTER 395
1999 Session Laws (1999 Session)

AN ACT TO AUTHORIZE STUDIES BY TIIE LEGISLATIVE RESEARCH
COMMSSION, TO CREATE VARIOUS STUDY COMMISSIONS, TO DIRECT STATE
AGENCIES A}ID LEGISLATIVE OVERSIGHT COMMITTEES AND COMMISSIONS TO
SruDY SPECIFIED ISSUES, AND TO AMEND OTHER LAIf/S.

The General Assembly ofNorttr Carolina enacts:

PART I..----TITLE
Section l. This act shall be known as "The Studies Act of 1999".

PART II.--.-.LEGI SLATIVE RESEARCH COMMI S SION
Section 2.1. The Legislative Research Commission may study the topics listed below.

When applicable, the bill or resolution that originally proposed the issue or study and the name
of the sponsor is listed. Unless otherwise specified, the listed bill or resolution refers to the
measure introduced in the 1999 Regular Session of the 1999 General Assembly. The
Commission may consider the original bill or resolution in determining the nature, scope, and
aspects of the study. The following groupings are for reference only:

(8) Government Regulatory Issues:

b. Telephone solicitation (H.B. 1080 - Allen).

Section 2.2. Committee tUemfership. -- For each Legislative Research Commission
committee created during the 1999-2001 biennium, the cochairs of the Legislative Research
Commission shall appoint the committee membership.

Section 2.3. Reporting Date. -- For each of the topics the Legislative Research
Commission decides to study under ttris Part or pursuant to G.S. 120-30.17(l), the'Commission
may report its findings, together with any recommended legislation, to the 1999 General
Assembly, 2000 Regular Session, or the 2001 General Assembly.

Section 2.4. Funding. -- From the funds available to the General Assembly, the
Legislative Services Commission may allocate additional monies to firnd the work of the
Legislative Research Commission.

PART )OOII..-...EFFECTIVE DATE ANID EPPUCASILITY
Section 23.1. Except as otherwise specifically provided, this act becomes effective July

l, 1999. If a study is authorized both in this act and the Cunent Operations Appropriations Act
of 1999, the study shall be implemented in accordance with the Current Operations
Appropriations Act of 1999 as ratified.

In the General Assembly read three times and ratified this the 21st day of July, 1999.
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si Dennis A. Wicker
President of the Senate

James B. Black
Speaker of the House of Representatives

James B. Hunt, Jr.

Governor

Approved 9:03 p.m. this 5th day of August, 1999
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GENERAL ASSEMBLY OF NORTII CAROLINA

sEssIoN 1999

HOUSE BILL 1O8O*
Corrected Copy 4/79/99

H 2

Short Title: Telephone Solicitation. (Public)

Sponsors: Represeutatives Alleu;
Dedmon, Fox, Gardner,
Tolson, and Wamer.

Alexander, Baddour,
Hackney, Iliil, Hurley,

C-ansler, _Crawford,Kinaey, Thompson,

1

2
J
4
5
6
7
8

9

10
t7
12
13
74
15
76
77

18

79
20

Referred to: Public Utiiities, if favorable, Finance.

Aptil 15,7999

A BILL TO BE ENTTTLED
AN ACT TO ALLOW CONSUMERS TO BE PI-ACED ON A LIST OFRESIDENTIAL TELEPHONE SUBSCRIBERS WHO OBJECT TOTELEPHONE SOLICITATIONS A}iD PROHIBMING TELEPHONE

SOLICITORS EROM h{AKING CALLS TO PERSONS ON THAT LIST.
The General Assembly of North Carolina enacts:

Section 1. The General Assembly finds that:
(1) The use of the telephone to market goods and services to

consumers is increasingly penasive now due to the availabitity of
cost-effective telemarkering techniques;

(2) Thousands of businesses actively telemarket goods and services to
business and residential customers;

(3)

(4)

(s)

Some citizens of this State are concerned at the proliferation of
calls to their homes from telemarketers;
The rights to privacy and commercial speech can be balanced in a
way that accomodates both the privacy of individuals and
legitimate telemarketing practices; and
The public interest requires the establishment of a mecfo"rri"m
under which the citizens of this state can decide whether or not
they wish to receive telemarketing calls in their homes.
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GENERAL ASSEMBLY OF NORTII CAROLINA SESSION 1999

1 Section 2. Chapter 75 of the General Statutes is amended by adding a
2 new section to read:
3 "{ 7$30.1. Restrictions on teleohone solicitations.
4 (a) For purposes of this section:
)
6

7

8

9
10

11

T2

13

74
15
16

77
18

19

20
27
))
/J
24
25
26
27
28

g)

{4 "Telephone solicitation" means a voice communication over a
telephone line for the purpose of soliciting or encouraging thg

a. In response to an express rgquest of the person called:

To an}' person with whom the telephone soiicitor. or an
afEliate or related entitv of rhe telephone solicitor. has a
prior or existing business relationship: or
Made directl.'y by organizations described in section
501(cX3) of the Internal Revenue Code.

til "Telephone solicitor" means anv legal entiqv doing business in this
State that makes or causes to be made telephone solicitations.

who obiect to receiving telephone solicitations. Any residential telephone subscriber

L

4

services. or for the purpose of obtaining information that will or

29
30
31
32
33
34
35
36
37
38
39
40
47

42
43
M

Secretary of State for each subscriber upon receipt of a renewal notice and a renewal

in the program. and the benefits to be derived from participating. I
,

,

I

Page 2
16 House BiU 1080



GENERAL ASSEI\{BLY OF NORTII CAROLINA sEssroN 1999

1 (c) No telephone solicitor shall make or cause to be made any telephone
2 solicitation to anl'telephone number on the list published by the Secretary of State
3 pursuant to subsection (b) of this section after the e4piration of 90 days from the date

5 consumer information that includes telephone numbers. other than persons providing
6 directory assistance and telephone directories or lists made available through tariffs
7

8

9

10 compliance to purchasers of the information.

I

t

;

11

72
13 call. state clearl.v the identiry of tbe person or entitv initiating the call.
74
15

76

17

18

19
20 subsection. No provider of telepbone caller identification services shall be held liable
27 for violations of this subsection committed by other persons or entities.
22 (fl The Attorney General shall investiFate anv complaints received alleging
23 violations of subsections (c) through (e) of this section. If. after investigating a
24 complaint. the Attorne], General finds that there has been a violation of subsections
25 (c) through (e) of this section..the Attorney General may bring an action to impose a
26 civil penaltv and to seek any other appropriate relief. including equitable relief to
27 restrain the violation. The civil penallv imposed shall not exceed five hundred
28 dollars ($500.00) per violation. In detennining the amount of the civil penalw. or
29 whether it is appropriate to waive the civil penaltv for a first violation. the court shau

31 conduct constituting a violation. whether the defendant can demonstrate that the
32 defendant has established and implemented reasonable practices and procedures and
33 exercised due care to prevent telephone solicitations constituting violations. and
34 whether the defendant has taken any other corrective action.
35
36 Telephone Preference Service of the Direct Marketing Association and making
37 vritten certification to the Secretary of State of its participation in that service.
38 However. a telephone solicitor who elects the alternative method of compliance set
39 forth in this sut'section shall be deemed to have violated subsections (c) through (e)
40 of this section b)' taking an]' of the actions prohibited b!, those subsections with
41 respect to a residential telephone subscriber whose name has been placed on the list

43 Association.

House Bilt 1080 17 Page 3



GENERAL ASSEMBLY OF NORTH CAROLINA sEssroN 1999

1 (h) It shall be a defense in any action or proceeding brought under subsection (fl
2 of this section that the defendant has established and implemented. with due care.
3 reasonable practices and procedures to effectivelv prevent telephone solicitations in
4 violation of this section."
5 Section 3. Chapter 62 of. the General Statutes is emended by adding a
6 new section to read:
7 "$ 62-53. Notification of opoortunitv to obiect to telephone solicitation.
8 The Commission shall require each local exchange company to notilv all persons
9 who subscribe to residential service from that company of the opportunitv to be

10 placed on the list of persons who obiect to receiving telephone solicitations
11 established in G.S. 7S30.1. The notification shall be made by the Iater of March 1.
12 2000. or the time the person initially subscribes to residential service from the local
13 exchanse comDanv.'t
74 Section 4. This act becomes effective October t,1999.

Page 4
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GENERAL ASSEMBLY OF NORTH CAROLINA

sEssIoN 1999

SENATE BTLL 227

Short Title: No Telephone Solicitation. (Public)

Sponsors: Senator Robinson.

Referred to: Information Techaology.

March 4,1999

1 A BILL TO BE ENTMLED
2 AN ACT TO ALLOW RESiDENTIAL TELEPHONE SUBSCRIBERS TO BE
3 PLACED ON A LIST OF PERSONS WHO OBJECT TO TELEPHONE
4 SOLICMATIONS A}.iD TO PROHiBII TELEPHONE SOLICTNORS FROM
5 MAKING CALLS TO PERSONS ON TFIAT LIST.
6 The Genera-l Assembly of North Carolina enacts:
7 Section 1. The General Assembly finds that:
8 (1) Tbe use of the teiephone to market goods and services ro
9 consumers is increasingly pervasive now due to the availabiiity of

10 cost-effective telemarketing techniques.
11 (2) Thousands of businesses actively telemarket goods and services to72 residential customers.
13 (3) Telemarketing can be an intrusive and relentless invasion of the
74 privacy and peacefulness of the home.
15 (4) Maoy citizens of this State are upset at the proliferation of calls to16 their homes from telemarketers.
17 (5) The rights to privacy and commercial speech can be balanced in a18 way that accorrmodates both the privacy of individuals and).9 legitimate telemarketing practices.
20 (6) The public interest requires the establishment of a mechanism27 under which the citizens of this State can decide whether or nor22 they wish to receive telemarketing calls in their homes.
23 Section 2. Chapter 75 of the General Statutes is amended by adding a24 new section to read:

19
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1 "S 75-30.1. Restrictions on telephone solicitations.
2 (a) jor purposes of this section:.
3

4

5

6

7

8

(]) 'Residential telephone subscriber' means a person who subscribes
to residential telephone service from a local exchange companlv or
the personlliving or residing with that person.

{A 'Telephone solicitation' means a voice communication over a

telephone line for the purpose of soliciting or encouraging the
purchase or rental of. or investment in. properqv. goods. or
services. or for the purpose of obtaining information that will or
may be used for that purpose. but does not include any of the
following communications:
a. In rgsjronse to an express request of the person called.
b. Prim4lrily in connection with an existing debt or contract.

d. By ot oo b"h^lf of otg"tit"tioot d.r.rib"d io r."tiott
501(cX3) of the Internal Revenue Code,

(3) 'Telephone soiicitor' means anv legal entilv doing business in this
State that makes or causes to be made telephone soiicitations.

9
10

11

T2

13

14

15

i6
17

18

19

20
27

22 (b) The Anorney General shall estabiish and maintain a iist of telephone numbers
23 of residential. mobile. or telephonic paging device telephone subscribers who object
24 to receiving telephone soiicitations. Any residential telephone subscriber who
25 desires to be placed on this list rrrlry notif.v the Attorney General and be placed on
26 the iist upon receipt bv the'Attornev General of a fee of ten dollars ($10.00) for the
27 initial listing charge. The subscriber may renew'the subscriber's listine for a -vear
28 upon receipt of a renewal notice and a renewal fee of five dollars ($5.00) for each
29 year. The Attorne]' General shall update the list at least quarterl)r. The Attorney
30 General shall provide paper or electronic copies of the list to telephone solicitors
31 upon request for a fee of ten dollars ($10.00) per year. The fees collected under this
32 section Shall be credited to the General Fund and appropriated to the Attorney
33 General to support the cost of implementing this section.
34 (c) In the event that the Federal Communicatio{rs Commission establishes a single
35 national database of the telephone numbers of subscribers who object to receiving
36 telephone solicitations pursuant to the provisions of 47 U.S.C. Q 227(cX3). the
5t

39 (d) No telephone solicitor shall make or cause to be made any telephone
40 soiicitation to any telephone number that. at the time of the solicitation. appears on
4I the listing published by the Attorney General pursuant to subsection (b) of this
42 section. Any person who offers for sale an.v consumer information that includes
43 telephone numbers. other than persons providing directorv assistance and telephone
44 directories and organizations described in section 501(cX3) of the Internal Revenue

the palrment or performance of which has not been
comBleted at the time of the call,

or existing business relationship.
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2 published by the Attornev General pursuant to subsection (b) of this section.
3 (e) Any telephone solicitor'who makes a telephone solicitation to the telephong
4

5

6

7

8

9

a-Y vs.rr J urlv

telephone solicitor who makes a telephone solicitation to the telephone line of anl,r

i0 being solicited gives a negative response.

i1
72
1J
74
15

76

17

18

19

20
27

22 complaint. the Attornev General finds that there has been a vioiation of subsections
!J
24
?<

26 dollars ($5.000) per violation. In determining the amount of the civil penalw. the
27
28
29

30
31 whether the defendant has taken any other corrective action.

a

disclosure.

blt the conduct constituting a violation. whether the defendant can demonstrate that

w
l2-month p.elod by or on behalf of the same person or entitv in violation of

32
J5
34
35
36
37
38
39
40
41.

42
43
44

to all other remedies provided by law.
(l) The DepArtment of Justice shail adopt rules that:

Senate BLll221 2L Page 3
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1 (U Reguire each local qxchange company to inform its residential

Z telephone subscriPers of the opportuniW to provide notification to

3 the Attorney General that the subscriber objects to receiving
4 telephone solicitations.
5 @ Specif,' the methods by which each residential telephone
6 subscriber may give notice to the Attorne)r General of the
7 subscriber's obiection to receiving telephone solicitations or
8 revocation of that notice.

9 (3) Specifi' the length of time for which a notice of objection shall be
10 effective and the effect of a change of telephone number on that
11 notice.
IZ {A Speci{v the methods by which such obiections and revocations
13 shall be collected and added to the list under subsection (b) of this
14 section.
15 (j) Specif.v the methods by which anv person or entiqv desiring to
16 make telephone solicitations will obtain access to the list under
17 subsection (b) of this section as reguired to avoid calling the
18 telephone numbers of residential telePhone subscribers included in
1.9 the list under subsection (b) of this section.
Z0 (O Are necessary or desirable to impiement this section."
2i, Section 3. Chapter 62 of. the General Statutes is amended by adding a
22 new sectiotr to read:
23 " Q 62-53. Notification of opportunitv to obiect to teleuhone solicitation.
24 The Commission shall by rule require each local exchange company to periodicallv
25 notif.v all persons who subscribe to residential service from that company of the
26 opportuniqv to be placed on the iist of persons who obiect to receiving telephone
27 solicitations estabiished in G.S. 75-30.1. This notification shall include at a minimum
28 annual inserts in the billing statements mailed to customers."
29 Section 4. This act becomes effective October 7,1999.
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GENERAL ASSEI.{BLY OF NORTH CAROLINA

sEssroN 1999

S/H D

99-LL-169D( 3.15 )
(THIS IS A DRAFT AND rS NOT READY FOR TNTRODUCTTON)

Short Title: Controlling Telephone Solicitations. (Public1

Sponsors: .

Referred' to:

1 A BTLL TO BE ENTTTLBD
2 AN ACT TO PROVIDE CONSUMERS WITH CONTROL OVER TELEPHONE
3 SOLTCTTATTON CALLS TO THETR HOMES.
4 The General Assembly of North Carolina enacts:
5 Section 1. The General- Assernbly finds that:
6 ( 1 ) The use of the telephone to market goods and
7 services to consumers is increasirg;
g Q) Some citizens of this State wish to have a means of
9 controlling these caLls to their residences;

10 (3) The rights to privacy and commercial speech can be
11 balanced in a way that accommodates both the
L2 privacy of indivj-dua1s and legitimate telemarketing
13 practices; and
L4 (4) The public interest requires the establishment of a
15 mechanism under which the citizens of this State
15 can decide whether or not they wish to receive
L7 telemarketing calls in their homes.
18 Section 2. Chapter 75 of the General Statutes is
19 amended by adding a new section to read:
20 "S 75-30.1. Restrictions on telephone solicitations.
2l (a) For purposes of this section:
22 ( 1 ) "Residential telephone subscriber" means a person
23 who subscribes to residential telephone service
24 from a lo

25
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primarilv for residential purposes, or the persons
livinq or residinq with that person.

(21 "Telephone solicitation" means a voice
communication over a telephone line to a
residential telephone subscriber for the purpose of
soliciting or encouraqinq the purchase or rental
of, or investment in, propertv, goods, or services,
or for the purpose of obtaininq information that
will or may be used for that purpose, but does not
include such communi,cations:
a. To anv person with that person's prior express

invitation or permission;
b. To any person with whom the telephone

solicitor has an established, continuinq
business relationshipi or

c. Bv or on behalf of a tax-exempt nonprofit
orqanization.

( 3 ) "Tel-ephone solicitor" means any business or other
leqal entitv doinq business in this State that
makes telephone soLicitations or causes telephone
solicitations to be made.

(b) Anv tel-ephone solicitor who makes a telephone solicitation
to a residential telephone subscriber shall:

(1) At the beqinninq of the call, state clearlv the
identitv of the business, individual, or other
leqal entitv intitiatinq the call, and identifv the
person makinq the call bv that person's leqaL namei

(2\ Durinq the calI, state clearly the telephone
number, other than that of the automatic dialer or
prerecorded messaqe machine plaver that placed the
call, or the address of the business, individual
or other leqal entitv initiatinq the call;

(3) Insuire at the beqinninc of the call whether the
person called consents to the solicitation, and
terminate the call if the person does not consent;
and

(4) If the person called requests to be taken off the
contact }ist of the telephone solicitor, take all
steps necessary to remove that person's name and
telephone number from the contact records of the
business, individual, or other leqal entitv
initiatinq the call.

(c) Everv telephone solicitor who makes telephone
solicitations in this State shall implement in-house systems and

Page 2 26 99-LL-169D( 3.1s )
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procedures desiqned to prevent further calls to persons who have
asked not to be called aqain. Compfiance with Section 64.1200(e)
of the Federal Communications Commission's Restrictions on
TeLephone Solicitation constitutes compliance with this section.

(d) No telephone solicitor shafl initiate a call to a
residentiaL telephone subscriber who has communicated to that
teLephone solicitor a desire to be taken off the contact l-ist of
that solicitor.

No tel-e e solicitor shall initiate a call to a
residential telephone subscriber after nine o'c1ock p.m. or
before eiqht o'cLock a.m. at the called partv's location.

(f) No tel-ephone solicitor who makes a telephone solicitation
to the telephone line of a residential telephone subscriber in
this State shal-l knowinqlv use any rnethod to block or otherwise
circumvent that subscriber's use of a cal]er identification
servLce. A telephone solicitor who makes a telephone
sol-icitation to the telephone ]ine of a residential subscriber
throuqh the use of a private branch exchanqe (PBX) or other call-
qeneratinq svstem that does not transmit call-er identification
information shall not be in violation of this subsection. No
provider of telephone call-er identification services shalL be
held l-iable for violations of this subsection committed bv other
persons or entities.

(q) The Attorney General mav investiqate anv complaints
received all-eqinq violations of subsections (b) throuqh (f) of
this section. If, after investiqatinq a complaint, the Attornev
General finds that there has been a violation of subsections (b)
throuqh (f) of this section, the Attornev General mav brinq an
action to impose a civil penaltv and to seek anv other
appropriate relief, includinq equitable relief to restrain the
violation pursuant to G.S. 75-14. Actions for civil penalties
under this section shall be consistent with the provisions of
G.S. 75-15.2, except that the penaltv imposed for a violation of
this section shall not exceed five hundred dollars (5500) per
violation.

(h) A person who has received more than one telephone
solicitation within any twelve-month period bv or on behalf of
the same telephone solicitor in vioLation of subsections (b)
throuqh (f) of this section rnav bring either or both of the
foll-owinq actions in the GeneraL Court of Justice:

(1) An action to enioin further violations.
LL An action to recover for actual monetarv losses

resutrtinq from each violation or up to five hundred

99-LL-169D( 3. ls )
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dollars (S500) in dama for each violation
whichever is qreater.

In an action brought rsuant to this section, a Prevaili4
plaintiff shall be entitled to recover reasonable attornev fees
and the court mav award reasonable attornev fees to a prevailinq
defendant if the court finds that the plaintiff knew, or should
have known, that the action was frivofous and malicious.

J. A citizen of this state is also entitled to branq an

action in the General Court of Jus_E:lqe to enf orce the rivate
riqhts of action established by federaf faw under aZ u. s. c.
S227{b)(3) and 47 u.s.c. 5227(c)(s).

Actions brouqht rsuant to subsections h) and (i) of
this section shall be tried in the countv where the plaintiff
resicles at the time of the corunencement of the action. "

Section 3. Chapter 62 of the General Statutes TS

amended by adding a new section to read:

I
2

3

4

5

6

7

I
9

10
11
L2

13
t4
t5
15
L7

18
19
20
2L
22
23
24
25
26
27
28
29
30
31
32
33
34

"s 62-53. Notification of opportu:rit to obiect to tel
solicitation-

The Commission shall reguire each local exchange companv to
notifv all persons who subscribe to residential servl-ce from tha!

nv of the provisions of G.S.75-30.1, of the federal laws
allowinq consumers to. obiect to receavl-n te1 ne

soficitations, and of proqrams made available bv orivate industrv
t allow consumers to havg__lhe_tl_ names removed frq4that allOw COnSUmerS tO have tnear names removeq rr'olr

telemarketi lists enclosing that informatio4r -et -Ieg-5!
annually, in eve telephone bill mailed to residentiaf
customers. The Commission shall also ensure that this
information is inted in a clear, conspicuous manner in the
consumer information
distributed to residential customers. "

of each telephone director

act becomes effective October l,
calls made on or after that
telephone directories Printed

Section 4. This
and applies to telePhone
Section 3 applies to aII
after that date.

2000,
date.
on or

28
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Telephone Solicitors to Remove Residential Telephone Subscribers from their Contact List.

solicitor doing business in this State to remove residential telephone subscribers from their contact list
when the residential subscriber requests to be removed from the contact list. The NC Utilities
Commission must require local carriers to notify their residential subscribers of the provisions in this
bill, of the federal laws pertaining to telephone solicitation, and of the private industry progams of the
same nature (e.g. Direct Marketing Association). The NC Utilities Commission must require that
notification must be placed at least once a year in the telephone bills of residential telephone
subscribers and conspicuously published in telephone books.

Telephone solicitation does NOT include: calls made with the permission of the person
called; calls made to persons with whom the solicitor has an established, continuing business
relationship; and calls made by or on behalf of tax-exempt nonprofit organizations.

Solicitors Prohibited from Soliciting those Requesting to be Removed from their Contact
List.

residential telephone subscriber requests to be removed from the solicitor's contact list. Additionally,
this bill requires solicitors to:

o Identi& the business, individual or entity initiating the call and the person making the call
(identifu themselves by their legal name);

o State the telephone number of the entity initiating the call;
o Ask the person called if they consent to the solicitation;
o Establish procedures to prevent further calls to persons who request not to be called again;
o Restrict their calls to the hours between 8:00 a.m. and 9:00 p.m.; and
o Not block the telephone subscribers' caller ID.

Enforcement.

Attorney General
This bill authorizes the Attorney General to investigate solicitors who violate the provisions

described in the above section. The Attomey General may impose a civil penalty of not more
than $500 for each violation and may seek equitable relief to restrain further violations. In
deterrrining the amount of the civil penalty or whether to waive the penalty for the fust
violation, the court must consider all relevant circumstances, including:
o Extent of the harm caused;
o Nature and persistence of conduct;
o Length of time over which conduct occurred;
o The assets, liabilities, and net worth of the entity; and
. Any corrective action taken by the telephone solicitor.

State Private Right of Action.
This bill also grants persons receiving more than one solicitation within a twelve-month

period from the same solicitor in violation of this bill the right to enjoin the solicitor and sue for
29



at least $500 in damages. Prevailing plaintiffs are entitled to attorney fees. Conversely,
prevailing defendants may be awarded attomey fees if the court finds that the plaintiff knew or
should have known that the action was frivolous and malicious.

Federal Private Right of Action.
Citizens may also initiate an action in State court to enforce the provisions of federal law

regarding telephone solicitation. This provision is included in the bill because it has come to the
stafPs attention that the private right of action under federal law contains conditional language
that entitles a person to relief under the federal law only "if otherwise permitted by the laws or
rules of court of a State...." 42 U.S.C. $ 227(bX3) and (c)(5). Reportedly, some actions have
been disallowed due to the lack of a NC State law that specifically permits these types of actions.
Venue under both the State and federal private right of action is in the county where the plaintiff
resides.

This act becomes effective October l, 2000. This act applies to
published and all telephone calls made on or after October 1,2000.

directories

Constitutional Considerations.

amendment free speech rights of telephone solicitors engaging in commercial speech with the
govemmental interest of protecting citizens' privacy within their own homes. In additiorl this bill
tackles the problem ofthe State'sjurisdiction over interstate calls. The federal law covers interstate
calls (calls originating outside NC) and clearly any NC law would cover intrastate calls. This bill is
substantially similar to the federal law and thus creates trniform coverage over all telephone
solicitations inNC -both inter and intrastate telephone solicitations.

Effective Date.
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APPEI{DIX C

Current Means of Restricting Telephone Solicitation

There are currently two courses of action available to consumers who are attempting to

prevent telephone solicitors from calling their homes. The first of these is two federal laws and

the regulations established for their enforcement by the Federal Communications Commission

and the Federal Trade Commission. The second is a voluntary program established by the Direct

Marketing Association on behalf of its members.

Federal Law

The federal Telephone Consumer Protection Act,47 United States Code $227, and the

regulations accompanying it require telemarketers to maintain a list of persons who have

indicated that they do not wish to receive telephone solicitations from or on behalf of that

company ' in other words, each company must keep its own "do not call" list. The law also

requires each telemarketer to have in place a written policy for maintaining that list and to tain

its personnel in the use of that list. Therefore, a consumer receiving a telephone solicitation can

ask at the time of the call to be placed on a company's do not call list, and the company is

required to honor that request for ten years from the time the request is made.

Enforcement of this first federal law is found in the regulations of the FCC, which provides a

consumer with a private right of action against a telemarketer if that consumer receives more

than one telephone call within a twelve-month period from a solicitor in violation of the

consumer's request not to be called. This private action must be brought in state small claims

court and is limited to a recovery of $500.

The Telemarketing and Consumer Fraud and Abuse Prevention Act, 15 United States Code

$6101, and the regulations accompanying it also require all telemarketers to maintain "do not

call" lists. These separate regulations provide for enforcement by the FTC or by the state

3l



Attomey General, presumably even after a single call in violation of a consumer's request not to

be called.

Under both of these acts, however, a telemarketer is entitled to make an affirmative defense

that relieves it from liability if (l) it has established and implemented written procedures to

comply with the do not call requirements; (2) it has tained its personnel in the procedures; (3) it

has maintained and recorded lists of persons asking not to be called; and (a) any subsequent call

was in error.

DMA's Telephone Preference Service

The Direct Marketing Association has established a program known as the Telephone

Preference Service. A person may register for this service free of charge by sending the person's

name, home address, and home telephone number and signature in a letter or on a postcard to the

DMA. The service is available only by mail, because a signed request delivered by the Postal

Service provides the DMA with a practical means of verifuing that the person who submits the

request is the person whose name is to be removed from marketing lists. Of course, this is a

purely voluntary service and requires self-enforcement by the telemarketing industry.
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Membership of the Telephone Solicitation Committee

Pro Tem's Appointments

Sen. David Weinstein. Cochair
Sen. Austin Allrart
Sen. Charles N. Carter. Jr.

Sen. Linda Garrou
Sen. Jeanne Lucas
Sen. Dan Robinson
Mr. Robert Warren

Speaker' s Appointments

Rep. Gordon Allen, Cochair
Rep. Pryor Gibson
Rep. Jim Gulley
Rep. Edith Warren
Rep. Jennifer Weiss
Rep. Eugene Wilson


